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Context 

• To identify future strategy, need to quickly 
review how we arrived at current position: 

 

 2001/2004 Industrial Relations Acts first attempt 
to improve Collective Bargaining position 

 2007 Supreme Court Decision in Ryanair 

    effectively dismantled the provisions of these     

     Acts. 

  Judgement content relevant to future legislation 



Supreme Court Judgment 

• Main issues arising in the judgement have been addressed in 
Industrial Relations Act 2015  although there are exceptions.  

• Definition of Collective Bargaining now in Act. S.27 (1a) 

• The fact that a trade dispute must be in place – clarified S.28 

• Definition of ‘Excepted Body’  in the context of this Act now 
explicit and relevant test to comply - S 27(1b) 

• Under this Act “Excepted bodies” do not have a right to 
initiate cases. 

• Identification of Witness  - process put in place 11a s.s (2) 

• Evidence from Company employees, process in place - S. 30 

 

 



Supreme Court Judgement 

• The judgement includes the following sentences: 
 

• “It is a matter of Law that Ryanair is perfectly entitled not to deal with 
Trade Unions nor can a law be passed compelling it to do so.” 
 

• “There is an obvious danger, however, that in a non-unionised company 
employees may be exploited and may have to submit to what most 
reasonable people would consider to be grossly unfair terms and 
conditions of employment.  With a view to curing this mischief, the 
2001/2004 Acts were enacted. However, they must be given a 
proportionate and constitutional interpretation so as not to 
unreasonably encroach on Ryanair’s right to operate a non-union 
company.“ 

 
• The Supreme Court did not explain this statement and interpreted the 

2001/2004 Acts without any consideration of the extensive case law of 
the ECHR. 



Developing  a  Strategy  

• Article 28 of the Charter of Fundamental Rights 
of the European Union, entitled ‘Right of 
collective bargaining and action’, stipulates: 

• “Workers and employers, or their respective 
organisations, have, in accordance with Union 
law and national laws and practices, the right to 
negotiate and conclude collective agreements at 
the appropriate levels and, in cases of conflicts 
of interests, to take collective action to defend 
their interests, including strike action.” 

https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/charter-of-fundamental-rights-of-the-european-union
https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/charter-of-fundamental-rights-of-the-european-union


Developing  a  Strategy  

• The right of collective bargaining enshrined in 
Article 28 stems from Article 6 of the  
European Social Charter 1961–1996 and Article 
12 of the Community Charter of the Fundamental 
Social Rights of Workers of 1989.  
 
Other international instruments also provide for 
this right, such as International Labour 
Organization (ILO) Convention No. 98 of 1949 on 
the application of the principles of the right to 
organise and to bargain collectively. 
 

https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/collective-bargaining
https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/european-social-charter
https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/european-social-charter
https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/community-charter-of-the-fundamental-social-rights-of-workers
https://www.eurofound.europa.eu/ef/observatories/eurwork/industrial-relations-dictionary/community-charter-of-the-fundamental-social-rights-of-workers


Developing a Strategy 

• Art. 11 of ECHR  “Everyone has the right to freedom of peaceful assembly 
and to freedom of association with others, including the right to form 
and to join trade unions for the protection of interests…No restrictions 
shall be placed on these rights other than such as are prescribed by laws 
and are necessary in a democratic society in the interests of national 
security or public safety….” 

• Legal Advice received:  Art. 11 does not secure any particular treatment 
of trade unions or their members and leaves each State a free choice of 
the means to be used to secure the right to be heard. 

• The Courts have not yet been prepared to hold that the freedom of a 
trade union to make its voice heard extends to imposing on an employer 
an obligation to recognise a trade union….. Contracting States enjoy a 
wide margin of appreciation as to how trade union freedom may be 
secured. 

 



Developing a Strategy 

• We already have Senior Counsel advice: 
 “A legal framework that permits mere acceptance by an employer of an 

employees right to be a member of a trade union – while allowing that 
employer to prohibit union activity at the workplace; to refuse to 
acknowledge or communicate with union officials; and to prohibit union 
officials from coming to the workplace – is one which fails to respect and 
vindicate the wider and deeper trade union rights which employees enjoy 
under the European Convention.” 

 “The rights recognised under the Convention must be real and effective” 
 “They are not being met if a trade union is prohibited from any 

opportunity of meeting with or communicating with its members in the 
workplace,….The Irish State is obliged to render real and effective the 
right of trade union members to have their union strive to be heard and to 
seek to engage in collective bargaining with the employer “ 

 “The right of an employer to refuse…. is not supported by the 
jurisprudence of ECHR.” 



 Strategy 

 
• Trade Union policy should, indisputably be, that all workers 

should be afforded the right to collectively bargain with their 
employer and be represented by their Union of choice. 

• The current ‘voluntarist system’ has advantages and 
disadvantages for workers. Not bound by outcomes,  (right to 
strike to vindicate rights.) 

• The Supreme Court Judgement still has effect, in that it underlines 
the (property) rights of an employer not to negotiate with a TU.     
------- referendum? 

• Depending on the political make-up of Government, likely to be 
very strong opposition to any suggestion that employers can be 
compelled to negotiate with Trade Unions, as is the convention in 
European Courts. 



Strategy 

 
• OPTIONS: 

 Campaign to have a constitutional amendment via referendum  
- assess the chances of positive outcome 

 Test case at ECJ  (take time)  careful case selection 
 Political Lobby  -  European Elections 2019  General Election? 
 Concentrate on the “right to  access and to be heard” terms of 

‘Wilson Judgement ‘ applied in Ireland. 
 Widespread use of SEO  (Remuneration, Pensions, S/Pay) CB 

Section 2015 ACT. 
 Public Procurement obligations. 
 Northern Ireland  better terms -  Brexit all island economy 

context. 
 


